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DECISION AND ORDER

Per Curiam: This case arises from an gpplication for labor certification® filed by Halina Semla-Pulaski
for the positionof Cook, PolishStyle (AF 10).? Thefollowing decisionisbased on the record upon which
the CO denied certificationand Employer’ srequest for review, as contained inthe Appeal Fle (“AF’), and
any written argument of the parties. 8656.27(C).

STATEMENT OF THE CASE

The application was filed on September 12, 1997, seeking labor certification for Maria Gadek,

L Alien labor certification is governed by section 212(a)(5)(A) of the Immigration and Naturalization Act, 8 U.S.C.
§ 1182(a)(5)(A) and 20 C.F.R. Part 656.

2 “AF” is an abbreviation for “Appeal File.”



Alien. The duties of the job were described as follows:

Prepare & cook family syle, Polishcuisne, foods& meds. Serve meds. Assst the owner of the
residence in menu preparation.  Purchase foodstuffs. Check foodstuffs for quaity & quantity.
Cook foodgtuffs in quantities according to the number of guests and as suitable for occasion.
Follow recipes and dietary requirements. Prepare preserves, gdantines. Bake cakes & fancy
pasiries. Clean kitchen & cooking utensils.

Employer required that gpplicants have eght years of educationand two years of experienceinthe
job offered. In addition, Employer required that applicants not smoke on the premises. The hours of
employment are 8 anto 4 pm.

The Certifying Officer (CO) issued aNotice of Findings (NOF) proposing to deny certification on
June 28, 1999. (AF 19-24) The CO dated that the requirement that applicants have two years of
experience preparing Polish style meds is not a norma job requirement found in the Dictionary of
Occupationa Titles and is therefore an unduly redtrictive job requirement. The CO ingtructed Employer
to delete the requirement or establish that it arisesfromabusinessnecessity. The CO directed that rebuttal
evidenceinclude: (a) evidence to support that an gpplicant withtwo years of cooking experience could not
reedily adapt to a Polish style of cooking; (b) evidence to show that an gpplicant withno prior experience
in Polish cooking is incapable of preparing Polish food; and (c) document why Employer, or anyone in
his’her family, is unable to provide training or indruction in the Polish cooking tradition. The CO aso
ingtructed Employer to prove that the job existed before the Alien was hired or the gpplication filed and
wes filed with the same job duties and requirements; or if the job did not previoudy exist, document that
amgor change inthe household operation caused the job to be created. The CO aso gave Employer the
optionof deleting the requirement. 20 CFR 656.21(b)(2) In addition, the CO stated that Employer must
submit evidencethat the offered jobisbona fide and opento any U.S. worker. 20 CFR 656.20(c)(8) The
CO ingructed Employer to answer a series of questions pertaining to thisissue.

Employer responded with rebuttal on August 4, 1999. (AF 28-35) As to whether the offered job
isbona fide, Employer presented afactua and legd argument based on Modular Container Systems, Inc.,
1989-INA-228 (1991)(en banc), conduding that the absence of the Alien would adversaly impact the
household’ swdll-being interms of the help it needs. (AF 33) In responseto the COs questions, Employer
stated that the cook would prepare three medls per day, five days per week, with occasional entertaining
on Fridays and Saturdays; that four hoursand 15 minuteswould be spent daily preparing medls; that food
purchasing would take one and one-hdf to two hours per day; and that dish washing would occupy four
hours per week. Employer stated further that daily medsareto be prepared for her, her spouse, their two
childrenand numerous guests, that she works betweenthe hoursof 9 AM and 7 PM; that their two children
are13 and 22; that they attend school from8 AM to 5 PM; that no other domestic workers are employed
inthe household; that the Alien learned of the job through afriend; that “[t]he nutritiond requirementsare
those of the Polish style cuisine and the prospective employer maintains the claim to her right to enjoy the
food of his(s¢) liking. Both Ms. Semla-Pulaski and her spouse are of Polish descent.” (AF 31) Employer
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a0 stated that no one inthe family isavailable or qudified to teach an inexperienced cook how to prepare
Polish dyle meds. She dated “[i]t is highly unreasonable to assume that there will be anyone willing to
providetraining while at the same time paying the salary exceeding $36,000.00.” (AF 29) Employer’ s1998
Federd income tax return was included with rebuttdl.

The CO issued aFind Determination denying certification on September 24, 1999. (AF 36037)
The CO incorrectly stated that the NOF did not raisethe issue of experience preparing Polish style medls
asaredrictive requirement of the offered job (20 CFR § 656.21(b)(2)) and proceeded to base the denid
on Employer’ sfalureto prove that abona fidedomestic cook positionexistswithinEmployer’ shousehol d.
20 CFR §656.20(c)(8). The CO dtated that the daily schedule for the residents of the household was
incomplete; that Employer failed to provide her spouse’s schedule and the children’s complete school
schedules; that the cook would not be preparing breskfasts or lunches for the family because they would
not be home; that the cook would only be preparing dinners for the family. The CO aso sated that the
extent of the cook’ sinvolvement in preparing meals for guests could not be determined because Employer
did not provide her entertainment schedule. The CO aso stated that it is highly improbable that Employer
would spend approximately 57% of her adjusted gross annua income to pay the cook’s sdary.

Employer requested adminigrative-judicid review of the denid on October 29, 1999. (AF 38-46)

DISCUSSION

Twenty CFR656.20(c)(8) requiresthat the employer offer abona fide job opportunity. Carlos
Uy 111, 1997-INA-304 (Mar. 3, 1999) (en banc). Whether ajob opportunity is bona fide is gauged by
a“totdity of the circumstances test. 1d. Whenanemployer presents alabor certification gpplication for
a domestic cook, attention immediately focuses on whether the application presents a bona fide job
opportunity because commonexperiencesuggest that few househol ds retain anemployeewhoseonly duties
areto cook, or could even afford the luxury of retaining suchanemployee. Id. Moreover, the burden of
proving that the offered job isa bona fide job opportunity and specificaly full-time employment is on the
employer. 1d., dting Gerata Systems America, Inc., 1988-INA-344 (Dec. 16, 1988)(en banc).

Employer petitioned to hire the Alien as a full-time cook at an annua salary of $36,628.00 to
prepare medsfor her family and guests. However, the record reflects work and school schedulesthat will
prevent the family from being home to eat breskfasts and lunches. Moreover, Employer made no
contention in rebutta that the cook would be preparing carry-out meds for the family. In addition,
Employer did not provide an entertainment schedule that may have documented a need for a cook to
prepare meds for guests on occasion. On the basis of the evidenceinthisrecord, it appearsthat the only
mesdls that the cook would prepare for Employer’ s family are five dinners per week. In addition, thereis
the issue of whether Employer can afford to pay the cook’s annud sdary. The regulaions require that
Employer demonstrate that she has enough monies available to pay the Alien’'s sdlary. 20 C.F.R. 8§
656.20(c)(1); White Harvest Mission, 1990-INA-195 (April 9, 1991). The adjusted gross income
shown on the partia 1040 formcontained inthe record does not establishthat she has sufficient moniesto
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pay the cook’s annud sdary and Hill provide support for herself and her family.

We conclude onthe basis of this record that Employer has not carried her burden of proof to show
that the offered job is bona fide employment as adomestic cook. Accordingly, certificationwas properly
denied.

ORDER
The Certifying Officer’ s denid of Labor certification ishereby AFFIRMED.

SO ORDERED.

Entered at the direction of the pand by:

Todd R. Smyth
Secretary to the Board of
Alien Labor Certification Appeds

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: This Decison and Order will
become the find decision of the Secretary unless within twenty days from the date of service a party
petitions for review by the full Board. Suchreview isnot favored and ordinarily will not be granted except
(1) whenful Board condderationis necessary to secure or maintain uniformity of its decisons, or (2) when
the proceeding involves a question of exceptiond importance. Petitions must be filed with:

Chief Docket Clerk

Office of Administrative Law Judges
Board of Alien Labor Certification Appeals
800 K Street, N.W.

Suite 400

Washington, D.C. 20001-8002

Copies of the petition mugt also be served on other parties and should be accompanied by a written
Satement setting forth the date and manner of service. The petition shdl specify the bass for requesting
ful Board review with supporting authority, if any, and shall not exceed five double-spaced pages.
Responses, if any, shdl be filed within ten days of service of the petition, and shdl not exceed five
double-spaced pages. Upon the granting of a petition the Board may order briefs.



